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CONSTITUTIONAL CONVENTION OF 1849 


Homer D. Crotty* 


HIS ‘is the period of California centen- 

nials. Of all of these commemorations 
the three most important, to my mind, are 
the discovery of gold at Coloma on the 
19th of January, 1848, the Constitutional 
Convention at Monterey in September and 
October of 1849, and the admission of 
California into the Union as the thirty- 
first state, on September 9, 1850. It is of 
the second of these events that I wish to 

een a, Seep talk about here. 

In what manner did the Constitution of 1849 arise almost out of 
the air? At the outset we should remember that the Treaty of 
Guadalupe Hidalgo between United States and Mexico, which 
terminated the Mexican War, was signed on May 30, 1848, several 
months after the discovery of gold. The gold excitement was be- 








ginning to be intense and to affect all the quarters of the world. 
Settlers were pouring in over the Sierras from the East, from 
Oregon in the North, and from Mexico in the South. Ships were 
carrying the gold seekers and others from the eastern coasts of 
the United States and from all parts of the world. South America 
was sending huge contingents from Chile and Peru, and the rush 


was on from Australia. 
The only active administration left in California was the in- 
adequate organization provided for under the Mexican laws for 


*Homer D. Crotty was born in Oakland, California, on March 15, 1899. Received 
his A.B. from the University of California in 1920, and his J.D. from the same Uni- 
versity in 1922. In 1923, he was given the degree of LL.M. from Harvard Law School 
and became le tw with the firm of Gibson, Dunn & Crutcher. He has been a 
partner of that firm since 1930, and has specialized in corporation and reorganization 
practice. He has served on numerous State and American Bar committees and is at 
present a member of the Board of Governors of the State Bar, and a member of 
American Association of International Law, the International Bar Association, Selden 
Society (London) and the Stair Society (Edinburgh). 
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the various towns in the state. General Bennett Riley had been 
appointed civil governor of the state by the Secretary of War. He 
complained constantly that he could not even keep his soldiers 
from deserting to the gold regions. Ships were deserted in the 
Harbor of San Francisco and the rush to the mines took away 
not only the passengers but most of the sailors. 

Congress in 1848 did not set up any government for California 
either territorial or state, and again adjourned early in 1849 with- 
out taking any action. Agitation for statehood was very active in 
both 1848 and 1849. There were many local meetings in San Fran- 
cisco, in Sacramento and in San Jose, advocating the formation 
of a state government to procure even the most ordinary blessings 
of law and order for California. The frequent murders and rob- 
beries were generally unpunished and the perpetrators unappre- 
hended. It is true the inhabitants rallied to put down the Hounds, 
an organized band of deserting English sailors and Australian 
criminals, but ordinary enforcement of criminal law had become 
almost non-existent. There was no enforcing authority adequate 


for the need (Bancroft’s Works, Vol. XXIII, p. 269). 


ALCALDE COLTON AT MONTEREY 

In Monterey there was a rough and ready justice administered 
by the alcalde, the Rev. Walter Colton, who has left us a most 
interesting diary entitled “Three Years in California.” He was 
appointed the alcalde of Monterey by Commodore Stockton in 
1846 and was in charge during the Mexican War, the gold excite- 
ment, as well as the period of the Convention. 

What amounted to a passion with Colton was the construction 
of a building in Monterey large enough to be a schoolhouse. He 
raised money for this in every way he could think of. Most of 
the fines levied by him as alcalde went into its construction. On 
one occasion a number of gamblers came into town and started 
up a game of monte. The alcalde raided the premises and fined 
each of the gamblers. Describing his building, Mr. Colton said 
(Colton, p. 356): 

“The town-hall, on which I have been at work for more 
than a year, is at last finished. It is built of a white stone, 
quarried from a neighboring hill, and which easily takes 
the shape you desire. The lower apartments are for 
schools ; the hall over them—seventy feet by thirty—is for 
public assemblies. The front is ornamented with a portico, 


which you enter from the hall. It is not an edifice that 
(Continued on page 85) 
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THE TAXATION OF IMPROPERLY 
ACCUMULATED CORPORATE INCOME 
By Alva C. Baird} 





HE income of a corporation is nor- 
mally taxed at two points, once as 
corporate income, and again as income 
to the stockholders when dividends are 
distributed. From the standpoint of the 
Federal revenue, a severe loss would be 
felt if corporations could accumulate their 
earnings for the purpose of avoiding the 
tax upon the individual stockholders. If 
allowed to do so, a corporation could 
Alve C. Beied distribute dividends only when the stock- 
holders had a small amount of other income, thereby placing them 
in lower tax brackets; or, earnings could be retained permanently 
and the gain to the stockholders would then be reflected in the 
increased value of the stock, upon the sale of which a capital gain 
could be taken by the stockholders. In either case, the corpora- 
tion would be availed of for the purpose of avoiding surtax upon 
the individual stockholders. 





To discourage this, and to help replace this lost revenue, a 
penalty surtax has been in effect since 1913. At the present time 
Section 102 of the Internal Revenue Code* imposes such an addi- 


*SEC. 102. SURTAX ON CORPORATIONS IMPROPER- 
LY ACCUMULATING SURPLUS 


“(a) Imposition of Tax.—There shall be levied, collected, and paid for each tax- 
able year (in addition to other taxes imposed by this chapter) upon the net income of 
every corporation (other than a personal holding company as defined in section 501 
or a foreign personal holding company as defined in Supplement P) if such corpota- 
tion, however created or organized, is formed or availed of for the purpose of pre- 
venting the imposition of the surtax upon its shareholders or the shareholders of any 
other corporation, through the medium of permitting earnings or profits to accumulate 
instead of being divided or distributed, a surtax equal to the sum of the following: 

_ “27% per centum of the amount of the undistributed section 102 net 

income not in excess of $100,000, plus 

“38% per centum of the undistributed section 102 net income in excess 

of $100,000.” 

“(b) ee os 

“(c) * ns © 

**(d) ** £# * 


tOf_the Los Angeles Bar. Mr. Baird formerly was Field Representative of the 
Chief Counsel, Bureau of Internal Revenue, and from 1938 to 1943 he was Division 
Counsel, Pacific Division, Technical Staff, Bureau of Internal Revenue. Since July, 
1943, he has been engaged in private practice. 
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tional tax upon corporations which are availed of, during the tax- 
able year, for the purpose of avoiding income taxes on their stock- 
holders by means of an accumulation of corporate income. This 
tax is computed upon the special “Section 102 net income” as pre- 
scribed in the Code. That “income” includes ordinary net income, 
less certain deductions not allowed in determining ordinary tax- 
able income. In other words, Section 102 net income should con- 
form to a businessman’s concept of the amount of profit he made 
during the year which still remains in the business, after dividends, 
if any have been paid. 


The tax imposed by Section 102 amounts to 2714% of the first 
$100,000.00 of such special income and 38%% of the balance 
thereof. 

Since this tax is based upon the existence of a motive or purpose 
to avoid tax, Congress has seen fit to aid the Commissioner of 
Internal Revenue with certain presumptions. By far the most 
important of these provides that a finding by the Commissioner 
that corporate earnings and profits have been permitted to accu- 
mulate beyond the reasonable needs of the business shall be de- 
terminative of the purpose to avoid tax upon the stockholders. 
The Code requires a clear preponderance of the evidence in favor 
of the corporation to overcome this finding. 

This rule has been severely criticized as giving the discretion of 
management to Revenue Agents who have no responsibility to the 
corporation and perhaps no knowledge of the needs of the business. 
Moreover, they have the invaluable benefit of hindsight in deter- 
mining the reasonable needs of the business. Nevertheless, it is an 
effective way to force the corporation to “tip its hand” and show 
why the accumulation was necessary. 

The Treasury has directed its agents to give special scrutiny to 
corporations that have not distributed at least 70% of their profits 
in the year in question. A corporation which satisfies that rule of 
thumb is not out of danger, however, since Revenue Agents are 
also to look carefully at any situation where other factors suggest 
that an accumulation is not reasonably necessary. An examining 
agent must make a recommendation as to the applicability of Sec- 
tion 102 on every corporation report. 

An understanding of the effect of this tax has become increas- 
ingly important since the end of the war. While the excess profits 

(Continued on page 77) 
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BOOK REVIEW 


CALIFORNIA CORPORATION LAWS (1949 Edition), by Henry 
Winthrop Ballantine and Graham Lee Sterling, Jr. (with the col- 
laboration ot Harriett R. Buhler), Los Angeles, Parker & Com- 
pany, 1949. xxi, 970 pp. $25. 


UBLISHED with the same timeliness as were Clark on Re- 

ceivers and Gerdes on Corporate Reorganzations, California 
lawyers now have available a new edition of California Corpora- 
tion Laws, by Ballantine & Sterling. This edition was made im- 
perative by the codification by the 1947 Legislature of the cor- 
poration law of the state into the Corporations Code, with the 
consequent complete section renumbering. Henry Winthrop Bal- 
lantine, Professor of Law at the University of California, and 
Graham L. Sterling, Jr., Esq., of the Los Angeles Bar, with the 
collaboration of Mrs. Harriett R. Buhler, the draftsman of the 
Corporations Code, have written a very practical and at the 
same time comprehensive book on California corporation law. 
While designed primarily for California practitioners as it is 
keyed to the new California Corporations Code, the book is a 
valuable adjunct for lawyers practicing corporation law wherever 
located. 

As illustrative of its practical value the following examples 
might be cited: on page 37, in footnote 3, there is a discussion 
of and explanation of the number of copies of the articles re- 
quired on the formation of a California corporation; Section 29, 
page 42, outlines the various provisions required to be included 
in articles of incorporation and optional provisions which may 
be included; Section 53, page 73, gives a list of references to 
by-laws contained in the Corporations Code which are in addi- 
tion to the provisions of Section 501 of the Corporations Code; 
in Section 72, page 87, there is a tabulation of the various 
powers of directors; and in Section 182, page 246, there is a 
like tabulation of the powers of shareholders. Thus the authors 
bring together in one place in many instances (of which the 
above are only illustrative) provisions which otherwise the busy 
attorney would have to collect through an examination of a great 
number of sections scattered throughout the Corporations Code 
and elsewhere. 


The book covers not only what might be termed the funda- 
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mentals of California corporation law, but it also contains inter- 
esting discussions on some of the more intricate or frontier 
problems of corporation law. Illustrative of these are the rather 
complete discussion on the redemption and purchase of shares 
contained in Chapter VII; the discussion regarding the elimina- 
tion of accrued dividends through charter amendment where the 
right to dividends has accrued through lapse of time discussed in 
Section 305 commencing on page 373; the discussions with refer- 
ence to directors’ obligations contained in Section 84, page 102 
and following, and the problem of indemnification of directors 
contained in Section 95, page 118, and following. One reviewer* 
of the book questions the statements made by the authors on 
pages 129, 200, and 370 with reference to the compulsory retire- 
ment of preferred shares. Personally I feel the authors’ state- 
ments with reference to compulsory redemption are correct, and 
that the other reviewer may have overlooked the full import of 
the restrictions contained in Section 1101 of the Corporations 
Code that a required sinking fund for the redemption of pre- 
ferred shares is valid only if such sinking fund be from “the 
net earnings of the corporation.” Also the other reviewer ques- 
tions the statement of the authors (page 373) that past accumu- 
lations of preferred dividends which have accumulated by mere 
lapse of time may be eliminated by amendment of the articles. 
I agree with the authors that probably under Section 3601, Sub- 
division (c), of the Corporations Code there would be authority 
to modify or eliminate preferred shareholders’ rights to accumu- 
lated arrears of dividends which have accumulated solely by rea- 
son of lapse of time, although admittedly the point is not entirely 
free from doubt. If this view is correct, then an interesting situ- 
ation is presented where by reason of the absence of specific 
mention of Corporations Code Section 3634, presumably such 
amendment could be accomplished by the vote or written consent 
of the holders of a majority of the outstanding voting shares, 
whereas such an amendment undoubtedly is of such a nature that 
a two-thirds vote should be required. This might well receive 
the attention of the Legislature. 


Nearly 250 pages of the book are devoted to corporate forms, 
there being a total of 158 separate forms, prepared by Graham 





nee D. Crotty, Esq., Los Angeles, Review, State Bar Journal, March-April 
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L. Sterling, Jr., Esq., assisted by William T. Martin, Esq., of 
the Los Angeles Bar. These forms are well selected and cover 
most, if not all, of the California corporation forms which may 
be required of ordinary practitioners. The forms are well done. 
Some of them, perhaps, could be shortened, for example Form 
No. 87 on page 789, being a form of certificate of a corporate 
secretary to the adoption of a resolution, has been discarded by 
many corporations in favor of a shorter form of certificate. 

There are many other features of the book which should be 
of interest to the corporate practitioner. Donald A. Pearce, 
Esq., Assistant Commissioner of Corporations in charge of the 
San Francisco office of the Commissioner of Corporations, con- 
tributed a chapter on the Corporate Securities Act, and there 
are included in the chapter extracts from the article on regula- 
tion and civil liability of the California Corporate Securities Act 
written by Thomas W. Dahlquist, Esq., of the San Francisco 
Bar and published in the California Law Review several years 
ago. Maynard J. Toll, Esq., of the Los Angeles Bar, con- 
tributed a chapter on the California Bank and Corporation Fran- 
chise Tax Act and the Corporation Income Tax Act, while Knox 
Farrand, Esq., and Stephen M. Farrand, Esq., of the Los Ange- 
les Bar, contributed the portion of the book relating to coopera- 
tive corporations, which includes cooperative marketing associa- 
tions under the Agricultural Code. Each of these persons has 
had substantial experience in the respective subjects contributed 
by them. 

As indicated, the book is not only comprehensive but of great 
practical value to those practicing corporation law. It will be 
helpful to practitioners generally, and is a “must” for the Cali- 
fornia pracititioner. 

Ross C. FIsHER. 
June 2, 1949, 
Los Angeles, California. 
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BEVERLY HILLS BAR ASSOCIATION 
WINS ABA AWARD 


The Beverly Hills Bar Association, an affiliate of Los Ange- 
les Bar Association, received an award of merit from the Ameri- 
can Bar Association. The award was made on September 5, 
1949, at the meeting held in St. Louis. 

The certificate of award reads: Beverly Hills Bar Association 
has been duly selected under rules approved by the House of 
Delegates of the American Bar Association to receive this Award 
of Merit for the most outstanding and constructive work in its 
field during the current year. 

The officers of the Beverly Hills Bar Association are Lon A. 
Brooks, president; Kenneth D. Holland, vice-president; and 
Lyman A. Garber, secretary-treasurer. 


NEGLIGENCE: The Element of Time as a 
Factor in Charging Knowledge of Dangerous 
Condition. 


Before a plaintiff, with an expectation of recovering damages, 
slips on a banana peel in a grocery store, he should ascertain that 
the banana peel has been on the floor long enough for the store 
to have discovered it! In Girvetz v. Boys’ Market, Inc.,91 A.C. A. 
971, 206 Pac. (2d) 6 (1949), the plaintiff slipped on a banana peel 
and fell in an aisle between the vegetable check-stands and the 
grocery department. The opinion does not disclose the nature of 
her injuries. Notwithstanding a verdict in favor of the plaintiff, 
judgment was granted the defendant by the trial court on the 
theory that there was insufficient evidence to support a finding of 
negligence on the part of the defendant. On appeal, one of the 
issues before the court was whether or not there was sufficient 
evidence to charge the market operator with actual or constructive 
knowledge of the patently dangerous condition. 

The evidence was that the banana peel had been on the floor 
only a minute and one-half before the plaintiff used it as a means 
of locomoting. In support of a contention that the point of 
constructive knowledge of the dangerous condition was one of 
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fact for the jury, the plaintiff cited a series of cases involving wet 
floors which could only have been attributable to the proprietor. 
None of the cases cited involving organic material on the floor 
took up the question of lapse of time. The court in this case 
decided that in the absence of other circumstances, one and one- 
half minutes was too short a period from which to infer that the 
dangerous condition had existed for a length of time sufficient 
to charge the defendant with negligently failing to discover and 
remedy the condition before the plaintiff fell. In so holding, the 
court relied heavily upon Louis v. Hagstrom’s Food Stores, 81 
Cal. App. (2d) 601, 184 Pac. (2d) 708 (1947), wherein it was 
held that the plaintiff must prove the condition existed long 
enough so that it could, by the exercise of reasonable care, be 
discovered and remedied. The court in the principal case rea- 
soned that if the market’s duty of care required it to perceive the 
presence of the banana peel on the floor within a minute and one- 
half after it fell there, then the duty would be not that of “ordi- 
nary” but of “utmost” care. 





LANGUAGE FROM THE SUPREME COURT 


Mr. Justice Jackson, dissenting in the case of Christoffel v. The 
United States of America (June 27, 1949), in which the majority 
opinion held that a quorum of a congressional committee must be 
present at the time a witness testifies in order to thereafter hold 
the witness for perjury, said: 

“We do not think we should devise a new rule for this 

particular case to extend aid to one who did not raise his 
objection when it could be met and who has been preju- 
diced by absence of a quorum only if we assume that, al- 
though he told a falsehood to eleven Congressmen, he 
would have been honest if two more had been present. 
But in no event should we put out a doctrine by which 
every Congressional Act or Committee action, and per- 
haps every judgment here, can be overturned on oral 
testimony of interested parties. 

We should affirm the conviction.” 














Los ANGELES BAR BULLETIN 





74 
BRB RCRA CRI CRE CRI Ries 


: Silver Memories 
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Compiled from the Daily Journal of October and November, 1924. 
By A. Stevens Halsted, Jr., Associate Editor. 








ee T THE 15th annual convention 

of the California Bar Association 
recently held at Catalina Island, 
George McNoble, prominent member 
of the Stockton Bar, was elected 
president for the coming year. Other 
officers chosen were: Vice-Presidents, 
John G. Mott of Los Angeles, Charles 
A. Shurtleff of San Francisco, and 
Louis H. Smith of Fresno; Treasurer, 
Delger Trowbridge of San Francisco; 
and Secretary, T. W. Robinson of Los Angeles. Members 
of the Executive Committee were elected as follows: Mau- 
rice Rankin, San Jose; F. M. Angellotti, San Francisco; 
Thomas C. Ridgeway, Los Angeles, and Charles A. Beards- 
ley of Oakland. 





A. Stevens Halsted, Jr. 


* * * 


The bench and bar are shocked by the untimely death 
of Judge Paul Burks of the local Superior Court who failed 
to recover from an operation for appendicitis just before 
the primary election at which he was nominated for another 
term on the bench. Judge Burks was appointed by Gov- 
ernor Richardson on September 1, 1923. For many years 
Judge Burks was counsel for the Santa Fe Railway, resign- 
ing when he was appointed Superior Judge. 

o 


Hubert F. Laugharn, who has been associated with the 
law office of Lawler & Degnan, has formed a new partner- 
ship with Franklin B. Hansen under the name Laugharn & 
Hansen. 





Lat 
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Guy R. Crump, Los Angeles attorney, has been appointed 
to the post of Superior Court Judge by Governor Richard- 
son. The new appointee will fill the vacancy created on the 
Los Angeles County bench by the death of Judge Paul 
Burks. 

+ * 

The Justices of the California Supreme Court and Dis- 
trict Court of Appeal are participating in the celebrations 
in Monterey marking the 75th anniversary of the adoption 
of the first Constitution of California in Colton Hall on 
October 10, 1849. Among the addresses to be delivered are 
the following: “The Missions,” by Justice Wm. H. Waste; 
“The Pathfinder,” by Senator James D. Phelan; “The Con- 
stitution of ’49,” by Chief Justice Louis W. Myers; “The 
Framers of the Constitution,’ by Judge Bradley Sargent; 
and “The Native Sons and Daughters,” by Justice Thomas 
J. Lennon. 

The visit to Monterey of the Justices is in keeping with 
other similar occasions when the Supreme Court has trav- 
eled to various cities as guests of the bar and citizens. This 
tends to bring the Court in closer touch with the people. 
Other addresses which will be given are: “The Spanish 
Cavalier, Mariano G. Vallejo,” by Justice Emmet Seawell; 
“The Supreme Court,” by Justice Wm. P. Lawlor; “The 
Southland,” by Justice John W. Shenk; and “Old Monte- 
rey,’ by Justice John E. Richards. 


* * * 


In recognition of “Constitution Week” there was a lunch- 
eon honoring the local courts and the Bar Association. U. S. 
District Judge Benjamin Bledsoe spoke, and Don Tyler and 
Evelyn Adams, recent national oratorical contest winners, 
delivered their prize orations. The meeting was broadcast 
by “Uncle John” Daggett of the Times broadcasting station. 

a 


Charles E. R. Fulcher, formerly Deputy Public Defender, 
has been named Deputy County Counsel. The volume of 
work of County Counsel Bishop’s office has grown nearly 
50% within the last year, due particularly to flood control 
litigation arising out of the $35,000,000 bond issue and liti- 
gation resulting from the $34,600,000 school bond issue. 








































76 Los ANGELES BaR BULLETIN 
Secretary of Agriculture Henry C. Wallace Republican 
and a member of President Coolidge’s cabinet has passed 
away in Washington. 
x * x 

C. C. McWhinney presided over a meeting of the Long 
Beach Bar Association. Visitors present from Los Angeles 
were Judge Frank C. Collier, Judge Fred C. Valentine, Judge 
Ralph Clock and John H. Kemp, Chairman of the Judiciary 
Committee of the Los Angeles Association. Frank F. Mer- 
riam, speaker of the State Assembly, was also present. A 
talk on the recent convention of the California Bar Associa- 
tion at Catalina was made by G. F. Peck. P. E. Keeler re- 
ported on the action of the State Association relative to the 
proposed establishment of a self-governing bar. “The Ex- 
periences of a Newly Appointed Judge” was the subject of 
the talk delivered by Judge F. C. Valentine. Stephen G. 
Long, United States Commissioner and candidate for the lo- 
cal Superior Court Bench, spoke, as well as J. H. Kemp, 
who explained the workings of the plebiscite for the election 
of judges. 

xk * x* 

Men prominent in national politics and business will ap- 
pear as witnesses in Federal Judge McCormick’s Court when 
the government’s petition for the cancellation of the E. L. 
Doheny oil leases in the Elk Hills naval petroleum reserve 
comes up for hearing this month. Theodore Roosevelt, Jr., 
Albert B. Fall and Harry F. Sinclair will be among those 
called. It is reported that Curtis D. Wilbur, Secretary of 
the Navy, will be a witness for the defense. Atlee Pome- 
rene, former United States Senator, and Owen J. Roberts, 
are special attorneys representing the government. They 
will be assisted in the prosecution by United States Attor- 
ney Joe C. Burke and his assistant Robert B. Camarillo, 
both of Los Angeles. The Pan-American Petroleum Com- 
pany, Doheny’s company, is represented by Frank J. Hogan 
and Frederick H. Kellogg of New York, Harold Walker 
and Dean Emery of Washington, and Major Walter K. 
Tuller and Charles Wellborn of Los Angeles. 


* * x 
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TAXATION OF IMPROPERLY 
ACCUMULATED CORPORATE INCOME 
(Continued from page 68) 
taxes were in effect, Section 102 was relatively inactive, since the 
amount of excess profits income was excluded from “Section 102 
net income.’ Moreover, some accumulation of corporate income 
was readily justifiable for reconversion and other expenses at war’s 
end. Today such factors are not present, and 102 looms large as 
a matter to be considered by every corporation, large or small. 

In considering Section 102, some recent cases may help in de- 
ciding how to avoid this penalty, and to indicate certain points on 
the line between proper and improper accumulation. 

A normal purpose for the retention of profits is the contemplated 
expansion of a business or modernization of its equipment. To 
avoid 102, however, the expansion must be beyond the mere specu- 
lative stage. Definite plans should be made, and commitments or 
contracts should be entered into in the year in which the profits 
are accumulated. There must be a showing that such a purpose 
actually existed. It is not enough to say that expansion was in- 
tended if nothing was done to carry out that intention within a 
short time. 

For example in Colonial Amusement Co.,' the Tax Court upheld 
the Commissioner’s finding of improper accumulation. The cor- 
poration retained profits for the purpose of enlarging its theater 
building. This practice continued for four years although there 
was no reasonable hope of accomplishing the contemplated con- 
struction within the near future because of the wartime shortage 
of materials. Moreover, the principal shareholder owned 96% of 


“1. §48,149 P-H Memo T.C., 7 T.C.M. Dec. 16,545 (M) (1948). 
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the corporation’s stock. It was therefore clear to the Court that a 
substantial tax saving resulted to him because of the accumulation 
and there was no chance of carrying out the expansion plans within 
the foreseeable future. The Court suggested that such a closely 
held corporation could achieve the same result by distributing its 
income and borrowing back from the “sole” shareholder when the 
work could be done. That procedure would have given the Treas- 
ury a substantial personal income tax from the shareholder. In 
the alternative, Section 102 was applied. 

Again in the case of World Publishing Co. v. United States,? 
the fact that the expansion for which the reserves were set up 
could not be accomplished within a short time caused the Court to 
conclude that a motivating factor was the desire to avoid personal 
income tax on the shareholder who owned 99.97% of the stock. 


The Court stated: 


“While it is not required that the reserves be spent in 
the year in which they are created, so long as there is a 
present need for the expenditure, the fact that they could 
not be spent for a number of years (because of wartime 
shortage of materials) during which additional earnings 
might be expected, in the light of taxpayer’s financial his- 
tory, is a relevant factor to be considered.”* 


Here the corporation had created reserves for the erection of a 
new building to house its newspaper business. The reserves ex- 
ceeded the estimated cost of this construction, the work could not 
be done in the next few years, and the financial position of the 
corporation was such that its earnings in those intervening years 
could fairly be assumed to provide sufficient funds. The above 
factors convinced the Court that the Commissioner’s finding of 
the condemned purpose was correct. 

An important point to be remembered was emphasized by the 
Court as follows: 

“Such purpose need not be the sole purpose behind the 
accumulation. It is sufficient if it is one of the determin- 
ing purposes.’’* 

Another situation in which the Court upheld the Commissioner’s 
imposition of the penalty, in spite of apparently honest business 
reserves of the corporation, was presented in the case of Southland 





2. 169 Fed.(2) 186, 48-2 U.S.T.C. §9346 (C.A. 10th 1948). 
3. 169 Fed.(2) at p. 189, 48-2 U.S.T.C. at p. 12,895. 
4. ibid. 
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Industries, Inc.® This taxpayer operated a radio station during 
the taxable year in question ending July, 1940. Its stock was held 
primarily by a single shareholder. Approximately 46 per cent of 
the earnings, after taxes, was distributed, and the balance of $87,- 
000.00 accumulated. 

The reasons stated for the retention included expansion into 
FM and television broadcasting. The Court found that installa- 
tion of FM equipment was not applied for to the Federal Com- 
munications Commission until 1944, and was not required by con- 
ditions in 1940. The Court also considered that television was not 
a reasonable need of the taxpayer’s business in the year in question. 
In conclusion, the Court said: 

“(I)t is not enough that new inventions might event- 
ually require new equipment for the statute contemplates 
the immediate needs of a business, not the possibility of 
necessary expenditures in the indefinite future.’® 

On the other hand, in Kennedy Nameplate Company,’ the Tax 
Court held an accumulation justified where new buildings were to 
be purchased, old equipment was to be replaced as soon as pos- 





5. $46,262 P-H Memo T.C., 5 T.C.M. Dec. 15,467 (M) (1946). 
6. 1946 P-H Memo T.C. at p. 904, 5 T.C.M. at p. 959. 
7. §47,150 P-H Memo T.C., 6 T.C.M. Dec. 15,841 (M) (1947). 
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sible and decreased business was anticipated upon the war’s end. 
In a somewhat liberal attitude, the Court dismissed the Govern- 
ment’s reminder that the taxpayer was still looking for a building 
site, had not reduced its building plans to commitments, and the 
new equipment could not be acquired until after the war which, as 
it turned out, was three years hence at the time the accumulations 
were made. The Court was very impressed with the fact that the 
principal shareholder of the corporation had a strong desire to 
finance any new projects out of company profits, due to unfor- 
tunate experiences with bank loans in 1931. 


William C. Atwater & Co., Inc.,3 presented an easier picture. 
There was a possible liability in the form of a large judgment 
against the corporation from which an appeal was pending in the 
higher courts of the State. Moreover, there was serious doubt, 
based on advice of counsel, as to the propriety under State law of 
any dividend declaration. These facts, together with the corpora- 
tion’s need for substantial cash for ordinary operations, caused the 
Tax Court to set aside the Commissioner’s finding of an unreason- 
able accumulation. 


Some types of business lend themselves to an effective argument 
for the retention of reserves. For example, in Lion Clothing Co.,® 
a retail clothing company was held justified in accumulating sub- 
stantial surplus to replace a freight elevator, buy up some conces- 
sions in its store, install new fixtures, and to satisfy an estimated 
postwar need for the acquisition of substantially larger inventories 
and the carrying of additional customer credit. 


In another case, J. L. Goodman Furniture Co.,’° the Tax Court 
found a sufficient need for retained cash. The taxpayer intended to 
establish branch stores, conservatively estimated at a cost of $500,- 
000.00. Although these additions had been originally planned seven 
years earlier, the Court considered the delay explainable by busi- 
ness conditions. Another basis for the retention was the need for 
large postwar inventories, which would be sold on installment 
plans, handled by the taxpayer itself. 

It should be noted, however, that these decisions favorable to 
the taxpayer, involved situations in which substantial dividends 
had been paid to the shareholders, although more than one-half 





8. 10 T.C. 218 (1948). 
9. 8 T.C. 1181 (1947). 
10. 11 T.C. 





#64 (1948). 
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of the annual profits had been retained. Where no dividend is 
declared, and a survey of past years indicates a similar practice, 
escape of the Section 102 penalty is more difficult:” 


All of the cases discussed above have dealt with corporations 
owned by one person, one family, or by a very few persons at most. 
Section 102 is not limited to such situations. Normally, closely 
held corporations are more vulnerable since it is easier for such a 
corporation to be availed of for the interdicted purpose. However, 
even a widely owned corporation may be so availed of if there are 
large blocks of stock owned by shareholders who exert their in- 
fluence on the directors in order to avoid personal tax on them- 
selves. 


A widely discussed case, Trico Products Corporation,’* involved 
such a problem. There an accumulation was held improper under 
Section 102. The corporation’s stock was relatively widely held, 
but the president, who was a very substantial shareholder, domi- 
nated the dividend policy. Against the contention that reserves 
were necessary for patent infringement suits and possible liability, 
the Court pointed out that the basic patent had been judicially 
sustained ten years before the year in which the retention of profits 
was attacked. While the taxpayer claimed that it needed cash to 
finance the development of a new product, the Court with a view 
to subsequent events noted that this device had not been reduced 
to a working-model stage until after the taxable year in question 
and was only ready for the expensive production activities at the 
time of the trial eight or nine years later. Moreover, a desire to 
release certain restricted stock did not justify building up surplus. 
The conservation of earnings for that purpose, the Court said, 
would be beneficial to the holders of such stock but satisfied no 
business need of the corporation. 


The bitter truth was stated by the lower Court when it said: 


“This case exhibits the old conflict between public and 
private finance. The Government always needs money 
and in recent years has needed very much money. To 
meet this need in part, Congress enacted (Section 102). 
Plaintiff, on the other hand, has consistently pursued a 
policy of conservation of earnings. If this policy has con- 





11. While the tax is measured by retained profits of the year in question, past 
retention of profits gives strong evidence of the purpose which causes the imposi 
tion of Section 102. 


12. 169 Fed.(2) 343, 48-2 U.S.T.C. §9344 (1948). 
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flicted with the (Section), the latter must prevail.’”’?* 

Other factors which have been considered a strong indication of 
the improper purpose include advances to shareholders as loans 
by the corporation from funds which might have produced taxable 
dividends to them, investments of surplus earnings in property 
unrelated to the normal business activities of the taxpayer, and 
savings of substantial taxes to the shareholders. 

A recent Press Release of the Bureau of Internal Revenue lists 
the following as circumstances which require a careful analysis to 
determine whether Section 102 is applicable: 

“The purpose for which the corporation was formed ; 
the dividend distribution history of the corporation; its 
dealings with its stockholders; the advances or loans 
made to stockholders in lieu of dividends; the accumula- 
tion of surplus resulting from the retention of cash, securi- 
ties, or other assets unrelated to and not essential to the 
normal operations of the business; the need to acquire or 
finance additional working assets, such as larger inven- 
tories, purchase of additional machinery or to meet pres- 
ent demands or provide for reasonably expected expan- 
sion ; whether the distribution of earnings to stockholders 
would not have resulted in surtax because of individual 
losses or small individual incomes; the stock is widely 
held in small blocks; the financial condition of the busi- 
ness at the close of the year; and all other factors appli- 
cable in any particular case which would be considered 
by a normally prudent businessman in the conduct of a 
business. In other words, the determination of whether 
distributions of earnings are adequate is one of fact de- 
pending upon all the conditions and circumstances of each 
particular case.’’** 

Some steps can be taken in advance to avoid suspicion under 
102. First, distribute all income possible within the limits of 
directors’ judgment regarding the honest business needs of the 
corporation. Second, at the time it is decided to retain part of the 
profits, record in the minutes of the corporation substantial rea- 





13. Trico Products Corp. v. McGowan, 67 F. Supp. 311, 321, 35 A.F.T.R. 234, 244, 
46-2 U.S.T.C. §9338, at p. 12,723 (1946). 

Another aspect of this case suggests a further problem involving Section 102 
and the directors of a corporation. The minority stockholders of the Trico cor- 
poration brought a representative suit in the State Court charging a breach of 
duty on the part of the directors in the conduct which caused the imposition of 
the Section 102 penalty. This case was settled upon the directors’ payment of 
more than $2,000,000.00 to the corporation. Thus, we have no specific authority 
for such liability in the directors, but the threat is present in any situation where 
there is an imposition of the Section 102 tax because of the improper accumulation 
to which minority stockholders have not consented. See Lasser and Holzman, 
Pg moony Accumulations and Section 102,’”’ (Matthew Bender & Company, 1949) 

. Seven. 

14. Press Release, April 13, 1949, from Information Service, Bureau of Internal 
Revenue, §76,241 P-H Fed. (1949) 495 CCH §8682. 
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sons for the failure to distribute more of the income to the share- 
holders. Third, keep any reports by economists, accountants or 
trade experts on anticipated business prospects and the economic 
cycle which may serve as a basis for finding that the decision to 
retain profits was actuated by good faith, corporate business rea- 
sons. Fourth, keep expert estimates of expansion or replacement 
costs, as well as costs of increased inventories and other contem- 
plated expenses. Fifth, if possible, plans for expansion should be 
drawn and contracts entered into, or negotiations in progress 
before the close of the taxable year. Sixth, again, if possible, 
decide on the dividend policy without the overt influence of a large 
shareholder who would personally benefit taxwise. 


Although Section 102 is commonly referred to as if it were a 
criminal statute (either the situation upon which it imposes a tax, 
or the Section itself, depending upon your position), it should be 
remembered that many instances may arise in which it is cheaper 
from an overall tax standpoint to surrender to the penalty. For 
example, if a corporation improperly retains $60,000.00 of its 
profits, it will be required to pay 2714% of that amount in Section 
102 tax, in addition to its ordinary income tax. Upon dissolution, 
the shareholder (assuming a one-man corporation) will be taxed 
at a maximum of 25% on the long term capital gain reflected in 
the stock because of the retention. Thus, a total tax of 524% 
results from this disposition of profits. In the year of accumulation, 
the tax rate would exceed that if the $60,000.00 were distributed 
to this sole stockholder, if he had as much as $40,000.00 in addi- 
tional income, even with the benefits of splitting the income between 
husband and wife. Moreover, by leaving the money in the cor- 
poration for expansion, an overall increase in return to the share- 
holder may result. 

This is one of the economic dilemmas of the Treasury caused 
by a zealous annual administration of the Revenue. By allowing 
accumulation, the Government would encourage expansion and 
thereby create greater taxable income in the corporation’s future 
years. The annual budget, however, requires that all possible tax 
be obtained now. 

Many changes in Section 102 have been suggested. Some would 
exempt a definite amount of retained profits from Section 102 net 
income. Some would allow a flexible maximum accumulation ac- 
cording to the size and nature of the business and other factors 
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before any penalty tax would be applicable. Perhaps an overall 
revision in the laws relating to taxation of corporate income will 
be forthcoming in the next few years. If so, some drastic change 
in Section 102 will certainly merit consideration. 

In the meantime, every board of directors which decides to retain 
all or a part of the annual profits should anticipate a Revenue 
Agent sitting across the table who must be convinced by substantial 
evidence of the sound business reasons which caused the board to 
decide against a distribution. Such evidence should be carefully 
assembled at the time the decision is made. 
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CONSTITUTIONAL CONVENTION OF 1849 
(Continued from page 66) 


would attract any attention among public buildings in the 
United States; but in California it is without a rival. It 
has been erected out of the slender proceeds of town lots, 
the labor of convicts, taxes on liquor shops, and fines on 
gamblers. The scheme was regarded with incredulity by 
many ; but the building is finished, and the citizens have 
assembled in it, and christened it after my name, which 
will now go down to posterity with the odor of gamblers, 
convicts, and tipplers.” 
GOVERNOR RILEY’S PROCLAMATION 

So, following the adjournment of Congress in the early part 
of 1849 without having taken any action for the creation of a 
government in California, Governor Riley decided to take action. 
He issued a proclamation on June 13, 1849 (Crosby, Memoirs, 
p. 33), calling for the election, on August 1, 1849 of thirty-seven 
delegates from the districts which he delimited, for a Constitutional 
Convention which would meet September 1, 1849. San Diego was 
to elect two; Los Angeles four; Santa Barbara two; San Luis 
Obispo two; Monterey five; San Jose five; San Francisco five; 
Sonora four; Sacramento four; and San Joaquin four. Riley also 
stated that if any district considered it was entitled to a greater 
number of delegates it should elect them and on the organization 
of the convention the delegates would be admitted or not at the 
pleasure of that body. The election was held more or less on the 
day scheduled. As it turned out, the convention accepted forty- 
eight delegates, elected sometimes very informally indeed. 

So, on the first of September 1849, the Convention met at Colton 
Hall at Monterey. Numerous delegates had not arrived, including 
those from the District of Los Angeles. Hubert Howe Bancroft, 
in describing the convention, stated : 

“Never in the history of the world did a similar con- 
vention come together. They were there to form a state 
out of unorganized territory ; out of territory only lately 
wrested trom a subjugated people, who were allowed to 
assist in framing a constitution in conformity with the 
political views of the conquerors. These native delegates 
were averse to the change about to be made. They feared 
that because they were large land owners they would have 
the burden of supporting the new government laid upon 
their shoulders, and naturally feared other innovations 
painful to their feelings because opposed to their habits 
of thought. These very apprehensions forced them to be- 
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come the representatives of their class in order to avert 


as much as possible the evils that foreboded.” (Bancroft, 
p. 284). 


CHARACTER OF THE DELEGATES 

The convention was not lacking in talent. (Bancroft, p. 286). It 
was a convention largely of young men, as more than two-thirds 
of the delegates were under forty. The oldest man at the convention 
was fifty-three—Jose Antonio Carillo, of Los Angeles. A little less 
than one-third of the delegates were lawyers. Twenty-two of the 
delegates were from the northern states and fifteen from the slave 
states. There were seven native Californians and four foreign born. 
Some of the most famous names in early California history are 
included. There is Captain Sutter, Thomas Larkin, General Val- 
lejo, and Antonio Pico. Los Angeles had Manuel Dominguez, 
Hugo Reid, Stephen G. Foster, Abel Stearns and Jose Antonio 
Carillo. 

One of the delegates was Elisha Oscar Crosby from the Sacra- 
mento District. Mr. Crosby’s Memoirs were published a few years 
ago by the Huntington Library, and the manuscript of this book 
was used extensively by Bancroft in describing the atmosphere 
of the convention. Mr. Crosby’s description of the delegates is 
sometimes quite picturesque. One of them, who listed his occupation 
as a gentleman of “elegant leisure’ was Mr. Ben F. Moore. 
According to Crosby, he was the most disagreeable man in the 
convention. “He carried an enormous bowie knife and was half 
drunk most of the time.” This was an occupational risk for the 
delegates. (Crosby, p. 46). 

The delegates elected Dr. Semple of Sonoma as Chairman, and 
J. Ross Browne as the reporter of the debates. Mr. W. E. P. Hart- 
nell was elected as the translator. 

The delegates had come to Monterey to create a state out of 
a part of the territory ceded by Mexico in the Treaty of Guadalupe 
Hidalgo. They were called together by General Riley, whose power 
to do so was certainly subject to some question. The delegates 
had been elected by a shifting population, most of whom had not 
been in the state more than a few months, and a great many of 
whom doubtless were not in the same location a few months after 
the election. The electors were every free male citizen of the United 
States and of Upper California, twenty-one years of age, and 
actually resident in the district where his vote was offered, with 
some additions. 
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The delegates from San Francisco came down in the Brig Fre- 
mont, taking five days for the trip, but the rest of the delegates 
arrived on horseback from the districts from which they had been 
elected. As Josiah Royce put it (California, p. 260) : 

“The members of the convention nearly all brought with 
them their blankets to Monterey; like the foxes and the 
birds, they had to look for holes and nests, and like the 
foxes and the birds, they finally found where to bestow 
themselves.” 

PROCEDURAL DIFFICULTIES 

Most of the delegates spoke English, but some of the native 
Californians spoke only Spanish, although some of them understood 
English. There was no such elaborate system as we find in modern 
conventions of having an instantaneous translation in Spanish or 
English when the delegates spoke. The practice appeared to be 
that the proceedings were translated to the Spanish delegates by the 
interpreter, and when a Spanish delegate spoke, his speech was 
translated into English for the rest of the convention. 

At this time there was no printing press in Monterey, so that 
it was therefore impossible to have daily printings of the different 
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sections of the Constitution offered to the delegates. The sections 
offered were copied out by hand and distributed to the delegates. 
Dr. Gwin of San Francisco, who later became one of our first 
United States senators, had a copy of the Constitution of Iowa, 
which had been adopted three years before, printed in San Fran- 
cisco for the use of the delegates. He evidently felt that rapid 
progress could be made if the Constitution of !owa were used as 
a basis for the discussion. In this expectation he was disappointed, 
for he was promptly sat on by Mr. Jacob Snyder of Sacramento, 
who indicated that Dr. Gwin evidently felt the rest of them were 
ali dummies and that he was to be the embodiment of the con- 
vention. (Crosby, p. 41). 


PROVISIONS OF THE CONSTITUTION 


The convention then selected a committee of one member from 
each of the districts to submit a draft of the constitutional pro- 
isions. This was sometimes referred to as the “mammoth com- 
mittee” or the “almighty committee” (Debates, p. 59), which in- 
dicated the convention’s general appreciation of its creature. There 
was presented, first of all, a draft of the Bill of Rights. The first 
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section of this Bill of Rights, which came from the Constitution 
of Iowa, is more extensive in recognizing property rights than 
even the Federal Constitution. It read: 

“All men are by nature free and independent, and have 
certain inalienable rights, among which are those of en- 
joying and defending life and liberty, acquiring, pos- 
sessing, and protecting property; and pursuing and 
ae safety and happiness.” (Debates, Appendix, 

p. 111). 

With such a large proportion of the delegates coming from the 
slave states, and with others having a good deal of sympathy with 
the aims of the slave states, it was somewhat surprising that the 
section of the Bill of Rights prohibiting slavery and involuntary 
servitude passed unanimously. 


Without discussing in detail the different sections of the Con- 
stitution, a few provisions might be specially noted. The Legislature 
was required to meet annually and the statutes adopted were to 
be printed both in Spanish and English. The Supreme Court was to 
consist of a Chief Justice and two associates. The convention 
adopted the principle of proportionate stockholder’s liability, under 
which California suffered for almost eighty years. It prohibited 
dueling. But mark this! State debts were not to exceed $300,000, 
except in case of war or to repel invasion or suppress insurrection 
(Article VIII), unless for some specific object in which the law 
shall provide the ways and means, exclusive of loans, for the pay 
ment of interest on the debt and the discharge of its principal 
within twenty years. 

The delegates also were particular with reference to setting up 
provisions for education and had in mind the creation of a state 
university. By far the longest discussion on any single topic was 
that concerning the state boundary. General Vallejo stated that 
he had seen in the archives of the Upper California Government 
a document which divided the great desert, leaving one-half to the 
jurisdiction of New Mexico, and one-half to Upper California. 
This would include in California a large portion of Arizona and 
Nevada. Some of the delegates wanted to extend the boundaries 
as far east as to include Utah, but objections were made that this 
would include too much territory and that Congress would be 
loathe to include so much in the boundary; that it was including 
Brigham Young and all his Mormons, who were not represented 
at the convention, and the convention had no right to legislate for 
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them. Finally, after a tremendous amount of debate back and forth, 
the boundary delineated in the Constitution was accepted. 

A spirited debate also arose as to whether the common law with 
respect to property rights of women should prevail, or the com- 
munity property law. Mr. Botts of Monterey, one of the most 
vociferous delegates, asked the question whether the convention 
wanted to “make Prince Alberts of us all.” The convention then 
decided the community property law would prevail. (Debates, 
p. 257 and following). 

A proposal to authorize the abolition of the death penalty 
(p. 45) was made, but was defeated. In the discussion as to how 
the state government was to be financed and the taxes levied 
Don Abel Stearns of Los Angeles brought forth a suggestion of a 
state property income tax, but this was not adopted. (Debates 
p. 202). 

Mr. Pacificus Ord, from Monterey, offered an amendment that 
no clergyman, priest, or religious teacher shall be eligible to the 
Legislature. Immediately another delegate moved to amend it so 
that no lawyer, physician or merchant should be eligible. A further 
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amendment was offered to exclude miners. Needless to say, the 
amendments were lost. ( Debates, p. 136). 


THE STATE SEAL 


One interesting discussion concerned the adoption of the seal 
of the State of California. The explanation adopted by the con- 
vention was the following ( Debates, p. 304) : 


“Around the bend of the ring are represented thirty-one 
stars, being the number of States of which the Union will 
consist upon the admission of California. The foreground 
figure represents the goddess Minerva having sprung full 
grown from the brain of Jupiter. She is introduced as a 
type of the political birth of the State of California, with- 
out having gone through the probation of a territory. At 
her feet crouches a grisly bear feeding upon the clusters 
from a grape vine, emblematic of the peculiar character- 
istics of the country. A miner is engaged with his rocker 
and bow! at his side, illustrating the golden wealth of the 
Sacramento, upon whose waters are seen shipping, typical 
of commercial greatness ; and the snow-clad peaks of the 
Sierra Nevada make up the background, while above is the 
Greek motto ‘Eureka,’ (I have found,) applying either 
to the principle involved in the admission of the State, or 
the success of the miner at work.” 


A San Francisco member suggested that the figures of the 
gold-digger and the bear (“gold-digger” being then used in its 
more literal and older meaning) be eliminated and that bags of 
gold and bales of merchandise be substituted. Gen. Vallejo, having 
in mind the Bear Flag Revolution so close to his home, recom- 
mended that the bear be taken out, but if it should remain that it 
be represented as made fast by a lasso in the hands of a vaquero. 
(Debates, pp 322 and 323). 


The compensation of the members was taken up and it was 
agreed that the delegates should be entitled to at least the pay 
of a common laborer, namely $16. a day, and in addition $16. for 
every twenty miles of travel, and that the president should get $25. 
a day. The reporter, J. Ross Browne, was ordered paid $10,000., 
for which he was to provide one thousand copies of the debates 
printed in English and two hundred fifty printed in Spanish. The 
convention also provided that 10,000 copies of the Constitution 
printed in English and 2,000 printed in Spanish should be dis- 
tributed to the electorate. 
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The delegates then agreed upon November 13, 1849 as the 
date for the ratification of the Constitution, the election of a Gov- 
ernor and representatives to Congress. San Jose, after spirited 
competition from Monterey, San Francisco and San Luis Obispo, 
was selected as the place of meeting for the first legislature. 


Notwithstanding the first rebuff that Dr. Gwin suffered on his 
offering of the Constitution of Iowa, that document furnished 
the main inspiration for more sections of the Constitution of 1849 
than came from any other state. There are 136 sections in the 
Constitution. Of these 66 are taken from the Constitution of Iowa 
and 19 from that of New York. Other constitutions which had 
an influence upon our Constitution of 1849 were those of Louisiana, 
Wisconsin, Michigan, Texas and Mississippi, as well as the Con- 
stitution of the United States. 


TERMINATION OF THE CONVENTION 


On the night of October 12th the delegates gave a ball to return 
the hospitality of the citizens of Monterey which had been tendered 
to them. Bayard Taylor has described the closing scenes so vividly 
that I think his description should be repeated here. He says: 


“The Hall was cleared of the forum and tables and 
decorated with young pines from the forest. At each end 
were the American colors, tastefully disposed across the 
boughs. Three chandeliers, neither of bronze nor cut-glass, 
but neat and brilliant withal, poured their light on the 
festivities. At eight o’clock—the fashionable ball-hour in 
Monterey—the guests began to assemble, and in an hour 
afterward the Hall was crowded with nearly all the Cali- 
fornian and American residents. There were sixty or 
seventy ladies present, and an equal number of gentlemen, 
in addition to the members of the Convention. The dark- 
eyed daughters of Monterey, Los Angeles, and Santa 
Barbara mingled in pleasing contrast with the fairer 
bloom of the trans-Nevadian belles. The variety of feature 
and complexion was fully equalled by the variety of dress. 
In the whirl of the waltz, a plain, dark, nun-like robe 
would be followed by one of pink satin and gauze; next, 
perhaps, a bodice of scarlet velvet with gold buttons, and 
then a rich figured brocade, such as one sees on the stately 
dames of Titian. 


* * * 


“At twelve o’clock supper was announced. The Court- 
Room in the lower story had been fitted up for this pur- 
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pose, and, as it was not large enough to admit all the 
guests, the ladies were first conducted thither and waited 
upon by a select committee. The refreshments consisted 
of turkey, roast pig, beef, tongue and patés, with wines 
and liquors of various sorts, and coffee. A large supply 
had been provided, but after everybody was served, there 
was not much remaining. The ladies began to leave about 
two o'clock, but when I came away, an hour later, the 
dance was still going on with spirit. 

“The members met this morning at the usual hour, 
to perform the last duty that remained to them—that of 
signing the Constitution. They were all in the happiest 
humor, and the morning was so bright and balmy that no 
one seemed disposed to call an organization. Mr. Semple 
was sick, and Mr. Steuart, of San Francisco, therefore 
called the meeting to order by moving Capt. Sutter’s ap- 
pointment in his place. The Chair was taken by the old 
pioneer, and the members took their seats around the sides 
of the hall, which still retained the pine-trees and banners, 
left from last night’s decorations. The windows and doors 
were open, and a delightful breeze came in from the Bay, 
whose blue waters sparkled in the distance. The view from 
the balcony in front was bright and inspiring. The town 
below—the shipping in the harbor—the pine-covered hills 
behind—were mellowed by the blue October haze, but 
there was no cloud in the sky, and I could plainly see, 
on the northern horizon, the mountains of Santa Cruz 
and the Sierra de Gavilan. 


* * * 


“About one o’clock the Convention met again; few of 
the members, indeed, had left the hall. Mr. Semple, al- 
though in feeble health, called them to order, and, after 
having voted Gen. Riley a salary of $10,000, and Mr. Hal- 
leck, Secretary of State, $6,000 a year, from the com- 
mencement of their respective offices, they proceeded to 
affix their names to the completed Constitution. At this 
moment a signal was given; the American colors ran up 
the flag-staff in front of the Government buildings, and 
streamed out on the air. A second afterward the first 
gun boomed from the fort, and its stirring echoes came 
back from one hill after another, till they were lost in the 
distance.” (Eldorado, pp. 159-163). 


95 


Immediately after the signing of the Constitution the delegates 
proceeded in a body to the house of General Riley and expressed 
to him the thanks of the Convention for the aid and cooperation 


— or 
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which he had given in the creation of a state government. 

On November 13 the Constitution was ratified by a very light 
vote—12,064 for the Constitution, 811 against, and our first 
governor, Peter H. Burnett, was elected at the same time. 

I might close with a very apt quotation from Josiah Royce 
(p. 270): “Thus began the life of the Constitutional government 
that was to continue for thirty years without radical change in its 
organic law. The change, when it came, was for the worse.” 
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